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Editor’s Note: The following case law summaries were reported 
from October 1, 2006, through December 31, 2006.

Section 1. Recent Decisions of the 
Florida Supreme Court
Forfeiture – Person in possession of property 
at time of seizure has standing to challenge 
probable cause for seizure at adversarial 
preliminary hearing.
The Florida Supreme Court granted rehearing and issued 
a revised opinion concerning the class of persons who may 
have standing to contest probable cause at a post-seizure, 
adversarial probable cause hearing under the Florida Con-
traband Forfeiture Act. In this case, police seized a suitcase 
containing currency from the backseat of Velez’s car. Velez 
claimed the money did not belong to him. Fifteen days 
after seizure, Velez requested an adversarial preliminary 
hearing as a “person entitled to notice” under the Florida 
Contraband Forfeiture Act. The trial court held Velez did 
not have standing to participate in the hearing because he 
did not demonstrate a proprietary interest in the property 
at issue. The Third DCA affirmed, but recognized conflict 
with an opinion of the Fourth DCA, City of Fort Lauderdale 
v. Baruch, 718 So. 2d 843 (Fla. 4th DCA 1998). On conflict 
jurisdiction, the Supreme Court held the Act gives a person 
in possession of property at the time of seizure standing to 
participate in the adversarial preliminary hearing, with-
out having to demonstrate a proprietary interest in the 
property. Velez v. Miami-Dade County Police Dept., 3� Fla. 
L. Weekly S�09a (Fla. Feb. �6, 2006), revised on rehearing, 
3� Fla. L. Weekly S64� (Fla. June 22, 2006).

Due Process – Notice to taxpayers of tax deed 
sale that complied with statutory requirements 
nevertheless violated due process under the 
circumstances.
On conflict jurisdiction, the Florida Supreme Court consid-
ered whether notice that complies with section �97.522(�) 
violates due process where the taxing authority receives 
actual notice from the titleholder of a change of address 
but sends the notice of the tax deed sale to the former 
address. In this case, the titleholders to property that 
was ultimately sold at a tax deed sale gave notice to the 
county tax collector and the clerk of court of their change 

of address, but the address was not updated in the tax 
assessment roll. Consequently, the titleholders did not 
receive notice of an application for tax deed or the date of 
the proposed tax deed sale on the property. The supreme 
court concluded the notice sent to the titleholders was not 
reasonably calculated to apprise them of the tax deed sale. 
In this case, both the tax collector and the clerk of court 
received the change of address letters, the return receipt 
for the statutory notice mailed by the clerk of court to the 
property address indicated that someone other than the 
titleholders signed for the notice, and the sheriff provided 
written notice to the clerk of court prior to the date of the 
tax deed sale that the titleholders no longer resided at the 
property address. Under these circumstances, the supreme 
court concluded the clerk of court “received unique infor-
mation about an intended recipient” such that due process 
required the clerk to take additional reasonable steps to 
notify the titleholders of the tax deed sale. Vosilla v. Rosado, 
3� Fla. L. Weekly S758 (Fla. Nov. 9, 2006).

Section 2. Recent Decisions of the 
Florida District Courts of Appeal
Collateral Estoppel – Quasi-judicial entity 
such as a special master is considered “court 
of competent jurisdiction” for purposes of 
collateral estoppel.
Developer sought to redevelop property located in the 
Historic District of the City of Key West. Development 
of the property at issue was subject to review and ap-
proval by the Historic Architectural Review Committee 
(HARC) for compliance with special regulations for this 
area, including a 2.5-story height limitation. A third party 
appealed HARC’s issuance of a certificate of approval to a 
special master, arguing that the building would exceed the 
height limitation. The special master upheld the certificate. 
Instead of appealing the special master’s decision to the 
circuit court, the third party instead raised the height issue 
at the City Commission’s hearing on the redevelopment 
plan. After the city passed a resolution approving the pro-
posed plan, the third party petitioned for certiorari review 
of the city’s resolution. The developer argued the third 
party was barred by collateral estoppel and res judicata 
from raising the height issue because it had argued this 
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unsuccessfully to the special master, but the circuit court 
ultimately granted the writ and quashed the city’s deci-
sion. The developer then filed a writ of certiorari, seeking 
to quash the decision of the circuit court that quashed 
the city’s resolution approving the redevelopment plan. 
The Third DCA granted the writ, finding the circuit court 
erred in rejecting the res judicata and collateral estoppel 
arguments. It determined that under the city’s regulatory 
system, the special master’s decision on the HARC cer-
tificate was not subject to review by the City Commission 
and constituted a final decision that was not appealed 
by the third party. It concluded the special master was a 
“court of competent jurisdiction” for purposes of collateral 
estoppel. Finally, it also found the circuit court erred in not 
deferring to HARC’s interpretation of its own guidelines 
as to the height limitation. Atlantic Shores Resort, LLC v. 507 
South Street Corp., 3� Fla. L. Weekly D2447 (Fla. 3d DCA 
Sept. 27, 2006).

Whistle-Blower Act – Law of the Case doctrine 
would not operate to prevent city from 
presenting evidence that plaintiff failed to 
comply with “notice” requirement in Whistle-
Blower Act.
After his termination by the City of Hollywood, the city 
police chief brought an action against the city for wrongful 
termination and violation of the Florida Whistle-Blower 
Act. The chief prevailed and the city appealed. On appeal, 
the Fourth DCA reversed and remanded for a new trial 
limited to the Whistle-Blower claim. As to the Whistle-
Blower action, the Fourth DCA found the trial court erred 
in refusing to allow the city to present evidence regarding 
its reasons for terminating the chief. In the subsequent 
trial, the chief argued the Law of the Case doctrine pre-
cluded the retrial of any issue except for whether the 
city had cause for terminating the chief apart from his 
alleged Whistle-Blower activities, including whether the 
chief had satisfied the Act’s requirement that employees 
“disclose information on their own initiative in a written 
and signed complaint.” The trial court agreed. On appeal, 
the Fourth DCA reversed. It concluded that nothing in 
its prior opinion limited the new trial to the sole issue of 
whether the city had cause for terminating the chief. City 
of Hollywood v. Witt, 3� Fla. L. Weekly D2584 (Fla. 4th DCA 
Oct. �8, 2006).

Non-Conforming Use – City not bound by 
settlement agreement over non-conforming 
use where agreement was not ratified by City 
Commission.
The petitioner sought review of a circuit court order de-
nying his petition for certiorari regarding the city’s denial 
of his permit to change a non-conforming business sign. 
The City Code Enforcement Board had found petitioner’s 
pole sign on his property did not conform to the current 
sign code. The city and the petitioner reached a settlement 
agreement, which was signed by the assistant city attorney. 
In spite of the settlement agreement, the city ultimately 
denied petitioner’s permit. The petitioner contended the 

city’s denial violated his due process rights. The circuit 
court found the city was not bound by the terms of a 
settlement that was not ratified by the City Commission. 
On second-tier certiorari review, the Fourth DCA found 
nothing to suggest the circuit court applied the incorrect 
law regarding procedural due process, and denied the 
petition. Pharmcore, Inc. v. City of Hallandale Beach, 3� Fla. 
L. Weekly D267� (Fla. 4th DCA Oct. 25, 2006).

Whistle-Blower Act – City estopped from 
arguing former employee failed to exhaust 
administrative remedies.
An employee terminated by the city filed an action under 
the Whistle-Blower Act, Chapter ��2, F.S., claiming the 
city retaliated against him for reporting misuse of public 
monies while he was employed with the city. Before bring-
ing the action, the employee had filed a complaint with 
the city’s Civil Service Board. The board informed the 
employee that it had no jurisdiction over his complaint 
because he was an “unclassified” employee during his 
tenure with the city. In the Whistle-Blower suit, the trial 
court granted the city’s motion for summary judgment on 
the basis that the employee failed to exhaust his adminis-
trative remedies to the extent he failed to bring a complaint 
before the Civil Service Board. The Third DCA reversed. 
It held the city was estopped from arguing the employee 
had failed to exhaust administrative remedies where the 
employee attempted to pursue a complaint with the board 
but was informed by both the board and an assistant 
city attorney that the board had no jurisdiction over the 
employee’s complaint. Browne v. City of Miami, 3� Fla. L. 
Weekly D2789 (Fla. 3d DCA Nov. 8, 2006).

Standing – Citizen lacked standing to challenge 
city’s transfer of park to county.
A citizen filed a declaratory judgment action challenging 
the city’s transfer of a city park to the county. The citizen 
claimed the city violated notice requirements of the city 
code and state law. The court granted the city’s motion to 
dismiss the case for failure to state a cause of action, but 
the court’s decision was reversed by the Fourth DCA. On 
remand, the court granted the city’s motion for summary 
judgment as to standing. The Fourth DCA affirmed. It 
found the citizen failed to establish any special injury that 
would entitle him to standing, and that the exception to 
the special injury requirement established in Renard v. Dade 
County, 26� So. 2d 832 (Fla. �972), did not apply outside 
the context of a zoning suit. In addition, the Fourth DCA 
found the doctrine of the Law of the Case did not bar the 
city’s standing argument where the issue was not actually 
decided in the previous appeal. Smith v. City of Fort Myers, 
3� Fla. L. Weekly D2898 (Fla. 2nd DCA Nov. �7, 2006).

Easements – No disputed issue of fact precluded 
summary judgment where deed was clear on its 
face that it granted a utility easement to the 
public and county.
The Village of Wellington sought an injunction against an 
individual and a homeowners’ association to prevent them 



3

from interfering with the village’s alleged right to construct 
a water main on certain property. Plats attached to the 
complaint indicated the property at issue was subject to an 
easement dedicated in perpetuity for the construction and 
maintenance of utilities. The individual and association 
filed a counterclaim for inverse condemnation, which was 
later amended to include counts for trespass on the case 
and loss of the use of the easement. The trial court granted 
summary judgment on the counterclaim for the village 
and the Fourth DCA affirmed. The association argued that 
summary judgment was precluded because a disputed fact 
existed regarding ownership of the property. The Fourth 
DCA rejected the association’s argument, which it con-
cluded was based primarily on an allegation in the village’s 
complaint that mistakenly identified the association as the 
beneficiary of the easement shown on the plat. It noted 
the village had argued consistently throughout the case 
to the contrary. Further, the court determined that it was 
clear from the face of the deed itself that the easement was 
not dedicated to the association but to the county. Straub 
v. Village of Wellington, 3� Fla. L. Weekly D2929 (Fla. 4th 
DCA Nov. 22, 2006). 

Retirement – Court erred in interpreting 
language “employed on or before” a specified 
date as meaning “hired on or before” that date, 
but correctly concluded that employee was 
excluded from certain benefits where employee 
failed to make written request for inclusion.
A City of Tampa employee brought a declaratory action 
against the city and its Pension Board, requesting the cir-
cuit court determine his rights to benefits under the city’s 
pension plan. At issue was the construction of the city’s 
Pension Act, and whether the employee was entitled to 
benefits under “Division A” or “Division B” of the plan 
established under the Act. The circuit court granted sum-
mary judgment for the city, which was affirmed by the 
Second DCA. The Second DCA disagreed with the circuit 
court’s opinion that the phrase “employed on or after Oc-
tober 1, 1981,” meant “hired on or after October 1, 1981.” 
Nevertheless, it affirmed the circuit court’s summary judg-
ment because the employee, as an appointed officer, failed 
to make a written request to be included in Division B of 
the plan. Palermo v. City of Tampa, 3� Fla. L. Weekly D2953 
(Fla. 2nd DCA Nov. 29, 2006).

Discovery – Question as to whether legislative 
testimonial privilege exists to protect city 
commissioners from deposition questions was 
presented prematurely.
The City of Pompano Beach and its Community Redevel-
opment Agency sought certiorari review of a circuit court 
order requiring the city’s current and former commission-
ers to submit to depositions regarding the city’s decision 
to terminate contract negotiations with a developer. The 
circuit court had acknowledged that while the commis-
sioners had immunity from answering questions based 
on their legislative actions, they would still be required 

to testify on non-legislative matters surrounding the con-
tract. The Fourth DCA denied the petition, finding the 
question of testimonial legislative privilege premature 
where the deposition questions had not yet been posed 
and the circuit court had already limited questioning to 
non-legislative matters. City of Pompano Beach v. Swerdlow 
Lightspeed Mgmt. Co., 3� Fla. L. Weekly D2970 (Fla. 4th 
DCA Nov. 29, 2006). 

Immunity – County fire rescue personnel are 
not entitled to absolute immunity from section 
1983 claims.
The estate of a motorist filed a civil rights action against 
Broward County fire rescue employees pursuant to section 
�983, based on the employees’ alleged mistreatment of the 
motorist following a car accident. The trial court dismissed 
the action, finding the employees were entitled to absolute 
immunity from section �983 claims on the basis of section 
768.28(9)(a), F.S. The Fourth DCA reversed the trial court’s 
ruling. It noted that in section 768.28, the state waived its 
sovereign immunity only for state tort suits and not for 
section �983 claims. Nevertheless, the court concluded that 
the county or its employees were not entitled to similar im-
munity from section �983 claims because counties are not 
“arms of the state” for purposes of the Eleventh Amend-
ment. Following federal court precedent, the court found 
the supremacy clause prevented a state from granting 
immunity to governmental defendants that are not arms 
of the state. Brown v. Jenne, 3� Fla. L. Weekly D2655 (Fla. 
4th DCA Dec. �, 2006).

Non-Conforming Uses – Mobile home park was 
not transformed into a non-conforming use by 
changes in setback requirements.
Miami-Dade County petitioned the Third DCA for a writ 
of certiorari to review a circuit court order quashing a 
County Commission decision that denied the rebuild-
ing of a mobile home park destroyed by Hurricane An-
drew. The Third DCA denied the petition. The park was 
originally approved as an “unusual use” by the county in 
�969. Following Hurricane Andrew, the county adopted 
an “Amnesty Ordinance” allowing a one-year period 
for the rebuilding of any non-conforming uses. At issue 
was whether the park had become a non-conforming use 
subject to the Amnesty Ordinance due to current setback 
requirements. The Third DCA found the setback require-
ments were not adopted until five years after the date 
of Hurricane Andrew, and that the County Commission 
departed from the essential requirements of law when it 
used the setback changes to reclassify the park as “non-
conforming rather than unusual.” Miami-Dade County v. 
Redland Estates, Inc., 3� Fla. L. Weekly D3�29 (Fla. 3d DCA 
Dec. �3, 2006). 

Section 3. Recent Decisions of the 
United States Supreme Court.
None reported.
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Section 4. Recent Decisions of the 
United States Court of Appeals, 
Eleventh Circuit
Fair Housing Act – Developer failed to 
demonstrate that county intentionally 
discriminated on basis of race in denying re-
zoning application or that permit denial had a 
significant disparate impact on minorities.
A developer applied to rezone property in Fulton County, 
Ga., in order to develop a mixed-use project that would 
include affordable housing. During the permit applica-
tion process the developer met with various community 
groups regarding the project. Some of the community 
group members voiced racist remarks in opposition to 
the proposed project, although there was no evidence 
that any of the remarks were made at hearings in front of 
the County Commission. After the County Commission 
denied the rezoning, the developer brought an action in 
federal district court under the Fair Housing Act. The 
developer alleged that in giving effect to the racist views 
of community groups, the county acted with intent to 
discriminate. In addition, the developer contended that 
the denial of the rezoning worked a disparate impact on 
African Americans, who were more likely to be purchasers 
and renters of homes and apartments within the project. 
The district court granted summary judgment for the 
county on the intentional discrimination claim, and after 
a trial, rendered judgment in favor of the county on the 
disparate impact claim. On appeal, the Eleventh Circuit 
affirmed summary judgment for the county on the inten-
tional discrimination claim because the developer failed 
to demonstrate through direct or circumstantial evidence 
that the County Commission intentionally discriminated 
on the basis of race. In addition, the Eleventh Circuit af-
firmed judgment for the county as to the disparate impact 
claim because evidence as to whether the group adversely 
affected by the disputed decision would purchase or rent a 
home or apartment in developer’s project was “inherently 
speculative.” The availability of other housing within the 
price range of the developer’s proposed affording hous-
ing also tended to disprove any disparate impact. Finally, 
the court rejected the developer’s argument that it should 
consider whether there might be a future disparate impact 
on minorities based on population trends, as opposed to 
an impact at the time of the zoning decision. Hallmark 
Developers, Inc. v. Fulton County, 20 Fla. L. Weekly Fed. 
C37 (��th Cir. Oct. �2, 2006).

Speech – False Claims Act – University entitled 
to summary judgment in action brought by 
former employee alleging retaliation for 
reporting concerns about fraud.
The plaintiff worked in the financial aid office of Fort 
Valley State University. As part of her duties, she was 
required to report any perceived fraudulent activity. Over 
a two-year period, the plaintiff collected information 
documenting what she believed to be fraudulent activity 

of her supervisor. The plaintiff confronted her supervisor 
and reported her concerns to other university authorities. 
Ultimately, the plaintiff’s contract was terminated by the 
university. After her termination, the plaintiff reported 
the allegedly fraudulent activities to the Department of 
Education. Around this same time, a state audit uncov-
ered serious noncompliance with federal regulations. 
Ultimately, the plaintiff filed suit in district court, alleging 
she was discharged in violation of the First Amendment 
for reporting fraud, and that her supervisor and other 
university employees knowingly submitted false claims 
to the United States in violation of the False Claims Act. 
The district court granted summary judgment against 
the plaintiff on both claims and the Eleventh Circuit af-
firmed. The Eleventh Circuit concluded that the plaintiff’s 
reporting of alleged fraud was not protected speech under 
the First Amendment because it was made pursuant to 
her official duties. In addition, the court concluded that 
the plaintiff failed to provide the district court with facts 
that established her as an original source of the informa-
tion contained in the state audit. As a result, the plaintiff 
failed to establish that she was the “original source” of the 
information as required by the False Claims Act. Battle v. 
Board of Regents for the State of Georgia, 20 Fla. L. Weekly 
C74 (��th Cir. Oct. 25, 2006). 

Speech – Former employee’s comments during 
public discussion portion of County Commission 
meeting were not entitled to First Amendment 
protection.
The plaintiff worked as a cameraman for Hillsborough 
County’s television station. The station’s main function 
was to televise County Commission meetings and hear-
ings. In addition, the plaintiff was volunteer producer of 
television programs on a local public access television 
station. A public controversy developed on the subject 
of public access television and the county’s continued 
funding of it. During the public comment portion of a 
County Commission meeting on the subject, the plaintiff 
attended the meeting on his own behalf and made public 
comments as a citizen. The comments were directed to 
a female commissioner and were particularly vulgar in 
character. The plaintiff’s supervisor heard the comments, 
and the plaintiff was terminated shortly thereafter. The 
plaintiff filed a section 1983 action against the county, al-
leging that his termination was retaliation for his exercise 
of his First Amendment rights. The district court entered 
judgment for the county, and the Eleventh Circuit af-
firmed. The court found that the plaintiff’s comments did 
not touch on a matter of public concern protected by the 
First Amendment where the comments seemed nothing 
more than a personal attack on one of the county com-
missioners. Even if the comments were not intended to 
insult the commissioner, the court concluded that no one 
listening to the comments could have divined they were 
related to the public access controversy. The court rejected 
the plaintiff’s characterization of the comments as satire 
or parody. Even assuming the comments were entitled 
to First Amendment protection, the court concluded the 
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county’s interests in operation of its television station 
without disruption or problem overrode any interests 
the plaintiff had in his comments. Mitchell v. Hillsborough 
County, 20 Fla. L. Weekly C85 (��th Cir. Oct. 3�, 2006).

Speech – First Amendment action against Secret 
Service dismissed for lack of standing and 
ripeness.
The plaintiffs, who had attempted to protest at a political 
rally, were arrested for trespass when they refused to move 
to a designated “protest zone.” The plaintiffs brought 
suit against the Secret Service and other entities, seek-
ing damages for violations of their First and Fourteenth 
Amendment rights, declaratory relief for the allegedly 
unconstitutional practices of the defendants, and injunc-
tive relief against “any further constitutional violations.” 
The district court granted the Secret Service’s motion to 
dismiss the complaint based on ripeness and standing. It 
dismissed the plaintiffs' second amended complaint on 
the same grounds, finding that the plaintiffs' claims that 
they would protest in a similar manner in the future were 
too speculative to satisfy the requirements of ripeness 
and standing. On appeal, the Eleventh Circuit affirmed. It 
concluded the case was not justiciable where it involved a 
request for prospective relief with no indication of where 
or when such future injury might occur. Elend v. Basham, 
20 Fla. L. Weekly Fed. C�4� (��th Cir. Dec. 6, 2006).

Section 5. Recent Decisions 
of the United States District 
Courts for Florida
None reported.

Section 6. Announcements
FMAA Web site
Please visit the FMAA Web site at www.fmaa.us for mu-
nicipal attorney news, an online version of this newsletter, 
and discussion boards.

Florida Municipal Laws Manual Available
The 2006 Florida Municipal Laws Manual, created by Mu-
nicipal Code Corporation in cooperation with the Florida 
League of Cities, provides a convenient statutory reference 
source for local government personnel in Florida. Statu-
tory provisions most relevant to municipal government, 
current through the 2006 legislative sessions, are included. 
The manual is available in both paperbound and electronic 

formats at the cost of $78 each, or both formats can be pur-
chased for $�04. To purchase the manual, call Municipal 
Code Corporation at (850) 576-3�7�.

FMAA Seminar Notebooks Available
Notebooks from the 2006 FMAA Seminar are available 
for $40. Please contact Tammy Revell at (850) 222-9684 or 
trevell@flcities.com for information.

Mark Your Calendar
The 2007 Florida Municipal Attorneys Association Seminar 
will be held July �9-2�, 2007, at Amelia Island Plantation. 
For seminar information, registration and housing forms, 
please go to www.fmaa.us, click on “Seminar Info” or 
contact Tammy Revell at (850) 222-9684 or trevell@flcities.
com.

Florida Cities of Excellence Awards Program
The Florida League of Cities is pleased to announce the 
fourth annual Florida Cities of Excellence Awards Pro-
gram. Award brochures recently were mailed to League 
members and are available online at www.flcities.com, 
under “News & Hot Links.” The nomination deadline is 
August �0. We hope that your city will participate in this 
unique opportunity to spotlight your city, its leaders and 
its citizens!

Once again there will be a category for “City Attorney of 
the Year.” Other categories for the Florida Cities of Excel-
lence Awards are: City of Excellence, City Spirit Award, 
Mayor of the Year, Council Member of the Year, City 
Manager of the Year, City Finance Official of the Year, City 
Clerk of the Year, City Employee of the Year and Citizen 
of the Year.

Not only are the Florida Cities of Excellence Awards a 
great way to recognize and honor programs and people 
who make cities successful, they also are a wonderful way 
to promote your city!

This year’s awards banquet will be held on Friday, Novem-
ber 9, 2007, at the Hyatt Regency Orlando International 
Airport Hotel. It again will be held following the Florida 
League of Cities Legislative Conference.

A list of the 2006 finalists and winners is available at www.
flcities.com/awards.asp. For more information, call or e-
mail Lynn Tipton (ltipton@flcities.com) or Beth Mulrennan 
(bmulrennan@flcities.com) at the League office, 1-(800) 
342-8��2.


